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ROBERT L. BRACE (CA Bar No.122240) .
HOLLISTER & BRACE e o
A Professional Corporation ‘ o
1126 Santa Barbara Street e
Post Office Box 630 o oo
Santa Barbara, CA 93102 . .

Telephone: (805) 963-6711

Facsimile: (805) 9650329 - ‘ R —
E-Mail:  hblaw@hbsb.com '

RICHARD W. HORTON (NV Bar No. 1542)
LIONEL SAWYER & COLLINS

Suite 1100 Bank of America Plaza

50 West Liberty Street

Reno, NV 89501

Telephone: (775) 788-8666

Facsimile: (775) 7868-8682

E-Mail: rhorton@lionelsawyer.com

Attorneys for Thomas A. Dillon, Independent
Fiduciary of Employers Mutual Plans

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEVADA

Thomas A. Dillon, Independent Fiduciary | CASE NO, CV-N-03-0119-HDM-VPC
of Employers Mutual Plans,

Plaintiff, DECLARATION OF ROBERT L. BRACE
'z

James Graf, et al.

Defendants.

|, Robert L. Brace, am the attorney representing Thomas A. Dillon in the above-
referenced litigation. | make this Declaration based upon my personal knowledge and if

called as a witness on the stand would say as follows:
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1. On March 3, 2003, this lawsuit was filed in the United States District Court for
the District of Nevada by the Independent Fiduciary against approximately 400 defendants
alleging, among other things, that when the Defendant Insurance Producers sold the defective
health insurance to the thousands of EWPBs they: (i) breached their contracts to procure
insurance, (ii) committed malpractice and (iii) breached their warranty of authority as agents.

This action entitled Thomas A. Dillon, as Independent Fiduciary v. James Graf, et al., Case

No. CV-N-03-0119 HDM-VPC is referred to as the “Civil Proceeding.”

2. | have has accumulated computer data from various sources, including the
wholesaler of the defective product, Associated Agents of America, Inc. (hereinafter referred
to as “AAA”). The data from AAA identifies each Insurance Producer who sold the defective
insurance to each EWBP as well as the commission sharing arrangement between the retail
Insurance Producer and his or her up line Insurance Producers in privity of contract with the
EWBP client.

3. From this data, | am able to run reports on each insurance producer under AAA
which identifies the EWBP client as wel! as the employees of each EWBP client. The social
security numbers of each Participant are then used to link the unpaid claims of the participant
firsttothe employer, then to the retail Insurance Producer and ultimately to each intermediary
Insurance Producer involved in any given transaction of insurance involving the defective
purchase of health insurance.

4, Plaintiff Thomas Dillon hired a third party claims administrator (“BMS”) to adjust
and adjudicate the unpaid claims. | am informed by BMS that there are approximately 10,000
claims that remain to be adjudicated. The gross unpaid claims of those claims adjudicated to

date total over $42,000,000.00. “Gross Unpaid Claims” are the amount billed the participants
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by the providers without deductions for co-pay, yearly deductibles or preferred provider
discounts. BMS adjusted the “Gross Unpaid Claims”, but did so by first deducting the
preferred provider discounts before making deductions for co-pay and yearly deductibles. |
intend to have BMS readjust the claims and eliminate the deduction for preferred provider
discounts because those discounts no longer apply due to the failure to pay the claims in a
timely manner. | have run reports on the unpaid claims of Gary Bastie, Edward Farley, James
Lang, William Starling and Anthony DiRienzo (hereinafter the “Objecting Defendant Insurance
Producers”) and attach those reports to my Declaration as Exhibits 1-5.

5. The total gross unpaid claims reports for the sales by the Objecting Defendant
Insurance Producers are:

Defendant Insurance Producer Amount of Attributable Unpaid Claims  Exhibit

Gary Bastie $200,632.58 #1
Edward Farley $53,243.85 #2
James Lang $67,907.73 #3
William Starling $4,526,029.19 #4
Anthony DiRienzo $1,579.00 #5
6. The Objecting Defendant Insurance Producers submit to this Court a final

Judgment of Dismissal in a case entitled Debra L. Muniz, et al. v. Earl Grant Darbyson, et al.,

Case No. CA02-00986AN pending in the Circuit Court for the 15™ Judicial Circuit, in and for
Palm Beach County, Florida (hereinafter the “Muniz Action”). | have reviewed the pleading
file in Muniz action and communicated with plaintiff’'s counsel in that action. As set out in
Exhibit 6 to my Declaration, the Muniz Action Judgment of Dismissal was entered in favor

of the Objecting Defendant Insurance Producers, without class certification, because: (i) Debra
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Muniz bought her defective insurance from Earl Grant Darbyson and not from the objecting
defendant Insurance Producers so there was no privity of contract or duty owed to the Plaintiff
and (ii) the court was put on notice that Thomas Dillon was appointed Independent Fiduciary
with the sole authority to pursue the Objecting Defendant Insurance Producers for
malpractice. The Objecting Defendant Insurance Producers are prevented from claiming to
the Muniz Court that Dillon has exclusive standing and then tell this Court that the Muniz
Dismissal defeats Dillon’s cause of action.

7. The defendant Insurance Producers also submit to this court a Final Order of

Dismissal with Prejudice in a case entitled Jeannie Kemmerer, et al. v. N.A.P.T., et al., Case

No, 01-4775A1 pending in the Circuit Court for the 15" judicial Circuit in and for Palm Beach
County, Florida (hereinafter the “Kemmerer Action”). | have reviewed pleadings in the
Kemmerer Action and spoken to the plaintiff's counsel. As noted in the Dismissal documents
filed with this Court by the defendants, the Kemmerer Action involves a completely different
health plan than the one involved in the case at bar and therefore has no relevance or res
judicata effect to the Civil Proceeding brought by Dillon.

8. Attached hereto as Exhibit 7 is an Order from Judge McKibbens in the Civil
Proceeding which was filed on March 26, 2003. The Order specifically demands that the
defendants answer the interrogatories within forty-five (45) days after service of process. The
Order reads as follows:

“Within 45 days after service of process on a defendant, said defendant shall

provide to plaintiff's counsel a list of all clients who purchased the subject

insurance by or through said defendant, as well as a list identifying all insurance
producers who participated in each transaction. The limited discovery allowed

is that set out in Attachment B to this Order.”

1

DECLARATION ORROBERT L. BRACE

FAMATTER\WK3\6583 001\pldgs\Declaration of RLB wpd




~] SN W R W N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

9. As noted on page 4 of Judge McKibbens Order, all motions are stayed.
Defendants objections, which should be made by way of motion, also in violation of Court
Order and should be overruled as such.

| declare under penalty of perjury thapthe foregoing is true and correct.

A |

K

. L

'ROBERT L. BRACE

DATED: , 2003
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Pages 27-28, Number 21, 22, 23:

“All hospitals, physicians, pharmacists, and other health care providers
(“Providers”), including their agents, employees, representatives, and assigns,
are enjoined from commencing or continuing any judicial, administrative,
enforcement, or other proceeding, asserting any lien, providing negative reports
to any credit rating or credit reporting entity, and threatening to take any such
action against any participant, beneficiary, or insured covered or intended to be
covered by Employers Mutual, LLC, any Employers Mutual Association, or any
health plan or insurance arrangement sponsored by, administered by, or affiliated
with Employers Mutual, LLC or any Employers Mutual Association related to any
debt or to any claim for payment for medical or health care services rendered to
any such participant, beneficiary or insured;”

“The Court retains such jurisdiction over the parties hereto as may be necessary
for enforcement of this Order;”

“This Order Shall remain in effect until the final resolution of this case, including
any appeals.”

2. The Plaintiff(s) have failed to state a claim upon which relief can be granted
and it must be noted that there has been a failure to exhaust administrative
remedy (please refer to the Court Order listed previously).

3. The Plaintiff(s) have failed to show proof that William Frederick Starling, Gary
Bastie, or Edward Michael Farley marketed any ERISA Plan as “insurance” in the

state of Florida or elsewhere.
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PREPARED AND SUBMITTED BY Edward Michael Farley, 2632 Southwest

Egret Pond Circle, Paim City, Florida 34990 (561-370-4388).

Signature of Edward Michael Farley Date

THE CIRCUIT COURT OF THE
FIFTEENTH JUDICIAL CIRCUIT,
IN AND FOR PALM BEACH
COUNTY, FLORIDA

CASE NO. CA 02 - 00986 AN
DEBRA L. MUNIZ, on behalf of herself and all
others similarly situated,
PLAINTIFF(S),

vs.

EMPLOYERS MUTUAL, LLC, et al.
DEFENDANT(S).

CERTIFICATE OF SERVICE

| BEdoard ‘\'\1 lanr ?P{\E,g% on b=l \Q 2¢62 , certify that |

have made a true and correct copy of the above and forgoing MOTION TO

DISMISS through Certified Mail, Return Receipt Requested to:

Richard M Benrubi Joel B. Blumberg, P.A.
Liggio, Benrubi & Williams, P.A. 200 Butler Street, Suite 307
Barristers Building, Suite 3-B West Palm Beach FL 33407-
1615 Forum Place 6036

West Palm Beach, FL 33401

4 EXHIBIT ¢
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Signed by: Edward Michael Farley Date

STATEOF /~ /urid /P
COUNTY OF%’,Y//"H\:;’ ;

(_’4
Subscribed and acknowledged before me on _Z‘? /8 , 2002, by Edward
Michael Farley.

(Sig};éture of Notar}’ Public)

/ CFFiCIAL NGTARY SEAL
) JOAN VENEZIANO 1
(Notary Seal) i NCTARY PUBLIC STATE OF FLORIDA

| ] f COMMISSION NO. CC859995
j')ﬂ ps; anf('z//?’/vd b COMMISSION EXP. A1UG. 1 2003 |
(Print, type, or stamp commissioned name of Notary
Notary Public)
Personally known —~
Produced identification
Type of identification produced:

or
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IN THE CIRCUIT COURT OF THE
FIFTEENTH JUDICIAL CIRCUIT,
IN AND FOR PALM BEACH
COUNTY, FLORIDA
CASE NO. CA 02 - 00986 AN
DEBRA L. MUNIZ, on behalf of herself and all
others similarly situated,
PLAINTIFF(S),

VS.

EMPLOYERS MUTUAL, LLC, et al,,
DEFENDANT(S).

ORDER

WHEREAS the court finds that the court wants subject matter jurisdiction. This
court is deprived of jurisdiction by the District Of Nevada, case number CV-N-01-
0698-DWH(RAM). The matter of Debra I. Muniz, on behalf of herself and all
others similarly situated, Plaintiff(s) vs. Edward Michael Farley, et. al,,

Defendant(s), 2632 Southwest Egret Pond Circle, Palm City, Florida 34990,

iw\g%%\ Tl \ Wn etal., is

Edward Michael Farley Signature Date

STATEOF F/oridn
COUNTY OF /T /pfin

Subscribed and acknowiedge before me on [f g# Erff , 2002, by Edward

Michael Farley. q/ﬂ
ﬂx'(,
ature of No ;&Publlc) =
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Tonr Z/M'c 2y
(Print, type, or stamp commissioned name
of Notary Public)

Personally known /or
Produced identification
Type of identification produced:

dismissed for failure to state a claim for which relief can be granted.
(Restated From BRIEF IN SUPPORT)
1. Judge McKibbens of The United States District Court, District Of Nevada, in

his court order CV-N-01-0698-DWH{RAM) ordered on Feb. 1, 2001, that:

Pages 22-23, ltem Number 6:

“Thomas A. Dillon (Court Appointed Fiduciary/Receiver for Employers Mutual)
shall continue to serve as the Court's receiver or independent fiduciary of
Employers Mutual, LLC, the Associations, and the Employers Mutual Plans with
plenary authority to administer said entities and, if necessary, to implement their
orderly termination. The Independent Fiduciary shall collect, marshal, and
administer the assets of Employers Mutual, LLC, the Associations, and the
Employers Mutual Plans, including those sums owing and payable to them,
process the Employers Mutual Plans unadjudicated claims and pay those which
are found to be legitimate, identifying all creditors of the entities and the amounts
of their claims, and take such further actions with respect to said entities which
may be appropriate. The Independent Fiduciary shall exercise full authority and

control with respect to the management or disposition of the assets of Employers

) EXHIBIT &



Mutual Plans and other entities, including authority over ail accounts frozen
pursuant to any Order of this Court:”

Pages 23-24, Under Number 9:

“...In either case, the Independent Fiduciary is authorized to pursue all iegitimate
claims Employers Mutual, the Associations, and the Employers Mutual Plans
may have against Defendants or third parties which, in his judgment are likely to
result in a meaningful recovery of assets to pay participant claims or costs of

administration.”

Pages 27-28, Number 21, 22, 23:

“All hospitals, physicians, pharmacists, and other health care providers
("Providers”), including their agents, employees, representatives, and assigns,
are enjoined from commencing or continuing any judicial, administrative,
enforcement, or other proceeding, asserting any lien, providing negative reports
to any credit rating or credit reporting entity, and threatening to take any such
action against any participant, beneficiary, or insured covered or intended to be
covered by Employers Mutual, LLC, any Employers Mutual Association, or any
health plan or insurance arrangement sponsored by, administered by, or affiliated
with Employers Mutual, LLC or any Employers Mutual Association related to any
debt or to any claim for payment for medical or health care services rendered to

any such participant, beneficiary or insured;”

8 EXHIBIT &



“The Court retains such jurisdiction over the parties hereto as may be necessary
for enforcement of this Order;”
“This Order Shall remain in effect until the final resolution of this case, including

any appeals.”

’ EXHIBIT ¢



IN THE UNITED STATES DISTRICT COURT

DISTRICT OF NEVADA

€
7 || THOMAS A. DILLON, Independent CV-N-03-0119-HDM(VPC)
Fiduciary of Employers Mutual Plans,
5 ORDER
Plaintiff,
5 4 e
vSs. oz
» | s 2 —
JAMES GRAF, et al., o =R —
- Enge =
Defendants. 2z o=
12 l g 2 O
_/ \ O
13 =
14 It appearing that the above-styled case merits special attention as complex
-5 | litigation, the court orders:
16| 1. SCHEDULING OF THE INITIAL PRETRIAL CONFERENCE
17 All parties shall appear for a conference with the undersigned on the 26th day

+ g || of August, 2003, at 8:30 A.M. in Courtroom No. 5 on the eighth floor, United States
15 || District Court, 400 S. Virginia Street, Reno, Nevada.

23 A. Attendance

z1 To minimize costs and facilitate a manageable conference, parties are not
22 || required to atrend the conference, and parties with similar interests are expected to
agree to the extent practicable on a single attorney to act on their joint behalf at the
-2 | conference. Parties with a similar interest would include defendant insurance
2= | producers that have E&O insurance with the same E&OQ carrier. A party will not, by

designating an attorney to represent its interests at the conference, be preciuded from
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other representadion during the litigation; and attendance at the conference will not
waive objections 1o jurisdiction, venue, or service.

(1)  Service of this Order on Defendants. This order shall be mailed
to defendants identified on Exhibit 1 to the complaint. When
pracricable, this order shall be served on the defendants when the
complaint is served. Counsel for defendants are requested to
forward a copy of the order to other attorneys who should be
notified of the conference. A corrected and current service list will
be prepared after the conference.

(2) Other Participants. Persons who are not named as parties in this
litigation, but may later be joined as parties are invited to attend
in person or by counsel.

2. PURPOSE AND AGENDA FOR INITIAL CONFERENCE

The conference will be held for the purposes specified in Fed.R.Civ.P. 16(a),
16(b), 16(c), and 26(f) and subject to the sanctions prescribed in Rule 16(f). A
tentative agenda for the inital conference is appended as Attachment A. Counsel are
encouraged to advise the court as 00N as possible of any items that should be added
to the agenda.

3. PREPARATIONS FOR THE INITIAL CONFERENCE

A. Procedures for Complex Litigation

Counsel are expected to familiarize themselves with the Manual for Complex
Litigation, Third, and be prepared at the conference 10 suggest procedures that will
facilitate the just, speedy, and inexpensive resolution of this litigation.

B. Initial Conference of Counsel

Before the conference, counsel shall confer and seek consensus to the extent

z
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possible with respect to the items on the agenda, including a proposed discovery plan
under Rule 26(f) and a suggested schedule under Rule 16(b) for joinder of parties,
amendment of pleadings, motions, and trial.

C. Preliminary Reports

Counsel will submit to the court by July 31, 2003, a brief written statement
indicating their preliminary understanding of the facts involved in the litigation and
the critical factual and legal issues. These statements will not be filed with the clerk,
will not be binding, will not waive claims or defenses, and may not be offered in
evidence against a party in later proceedings.

(1) List of Affiliated Companies and Counsel. To assist the court in
identifying any problems of recusal or disqualification, counsel
will submit to the court by July 31, 2003, a list of all companies
affiliated with the parties and all counsel associated in the
litigation.

(2) List of Related Cases. Counsel’s statement shail list all related
cases pending in state or federal court and their current status, to
the extent known.

4, INTERIM MEASURES PENDING THE INITIAL CONFERENCE

Until otherwise ordered by the court:

A. Admission of Counsel

Attorneys admirted to practice and in good standing in any United States
District Court are hereby admitted pro hac vice in this litigation. Association of local
co-counsel is not required.

B. Modons and Pleadings

Each defendant is granted an extension of time for responding by motion or
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answer to the complaint until a date to be set at the initial pretrial conference. Should
any defendant want to file an answer (not a motion), the answer will not attempt to
provide a cross-reference to particular paragraphs or counts of the complaint. The
answer will, however, in a “generic” manner admit or deny (including denials based
on lack of information and belief) the allegations made against it as well as make such
additional allegations as are appropriate to its defenses or cross-claims. All motions
are stayed until a date set after the initial conference hearing except motions to
approve any settlements.

C. Discovery is Stayed

Pending the conference, all discovery is stayed except for the items set forth on
Attachment B. Formal discovery shall be initiated after a date to be set at the initial
conference hearing. This order does not (1) preclude voluntary informal discovery;
(2) preclude parties from stipulating to taking depositions; (3) prevent parties from
voluntarily making disclosure or responding to discovery requests under Rule 33, 34,
or 36; or (4) authorize a party to suspend its efforts in gathering information needed
to respond to requests under Rule 33, 34,0r 36. Relief from this stay may be granted
for good cause shown, such as the ill health of a proposed deponent or the potential
loss of documentary evidence.

Within 45 days after service or process on a defendant, said defendant shall
provide to plaintiff’s counsel a list of all clients who purchased the subject insurance
by or through said defendant, as well as a list identifying all insurance produces who
participated in each transaction. The limited discovery allowed is that set out in
Artachment B to this order.

D. Extension of Time to Serve the Complaint

Notwithstanding Fed.R.Civ.P. 4(m)}, plaintiff shall have until July 31, 2003 in
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which to effect service of the complaint on defendants. Defendants are urged to
accept service by mail to avoid unnecessary costs of service as set out in
Fed.R.Civ.P.4(d).

E. Leave to Add Defendants

Until otherwise directed, the plaintiff is hereby granted leave, without the need
for any special motion or order, to add other defendants to the case by filing an
amendment to the complaint naming said defendants as defendant insurance
producers. The amendment to the complaint shall incorporate by reference the
allegations in the original complaint. The Clerk of the Court is ordered to issue
summonses based upon the amendment.

F. Leave to Dismiss Defendants

Pursuant to Rule 66, the plaintiff is granted leave, without the need for an
additional motion or order, to dismiss defendants who have not answered by filing a
notice of dismissal pursuant to Rule 41. The notice of dismissal shall dismiss the
action without prejudice as to the dismissed defendant(s) only, but the action shall
continue as to the remaining non-dismissed defendants.

G. Preservation of Records

During the pendency of this litigation, each of the parties herein and their
respective officers, agents, servants, employees, and attorneys, and all persons in
active concert or participation with them who receive actual notice of this order by
personal service or otherwise, shall retain without alteration all records the subject of
this action until further order of the court.

H. Nondisclosure of Confidential Documents

The medical records of the participants of the Employers Murtual Plans are

confidential and shall be treated as being confidential throughout to this litigation
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pursuant to this order. No confidential medical record may be disclosed to any
persomn, except confidential medical records may be disclosed to parties; counsel for
the parties; to the partners, associates, secretaries, paralegal assistants, and employees
of such counsel to the extent reasonably necessary to render professional services in
the litigation; to persons with prior knowledge of the documents or the confidential
information contained therein, and their agents; and to court officials involved in this
litigation (including court reporters and claims administrators appointed by Thomas
A. Dillon).
It is so ORDERED.

w4
Dated this 25 ~day of Mz-ectr 2003,

W/ 0y /i 2

United States District Judge

(8]
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ATTACHMENT A
AGENDA FOR INITIAL PRETRIAL CONFERENCE

Ar the Initial Pretrial Conference scheduled for August 29, 2003 the parties are

expected to be prepared to discuss the following:

1. The scheduling of Mandatory Settlement Conferences.
2. The cutoff date to file and serve amended pleadings.
3. The filing and contents of a Discovery Plan, Special Scheduling Review

Requested and Granted. The Discovery Plan shall include cutoff dates for the following:
(a) Discovery cutoff date
(b)  Experts disclosure date for Plaintiff
(C) Experts disclosure date for defendants
(d) Rebuttal expert disclosure date for Plaintiff
4, The cutoff date for filing Dispositive Motions to be 30 days after the
discovery cutoff date.
5. The date to file an Interim Status Report pursuant to Local Rule 26-3 to be 60
days before the discovery cutoff date.
6. The date to file the Proposed Joint Pretrial Order pursuant to Local Rule 11-4
to be 30 days before the trial date.
7. The date to file Motions in Limine to be 30 days before the trial date.

8. The scheduling of the trial date.
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ATTACHMENT B
COURT ORDERED INTERROGATORIES TO BE ANSWERED BY DEFENDANT

INSURANCE PRODUCERS

Within 45 days after service of the Summons and Complaint on the Defendant
insurance Producers, the Defendant Insurance Producers shall answer the following
interrogatories and serve same on Plaintiff’s counsel at:

Robert L. Brace, Esq.
Hollister & Brace

1126 Santa Barbara Street
Santa Barbara, CA 93101

Interrogatory No. 1

Piease identify each Employers Mutual Plan, employer, employee and/or participant
(hereinafter collectively referred to as “client”) who purchased the subject insurance by or
through you, the Defendant Insurance Producer.

interrogatorv No. 2

As to each client, provide their address, phone number and social security number.

Interrogatorv No. 3

As to each client, provide their inception date, termination date and the amount of
premiums paid.

Interrogatorv No. 4

Identify each Insurance Producer with whom you, the responding Insurance

Producer, shared a commission override or had a commission override agreement,
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